WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 16, 724

IN THE MATTER CF: Served Decenber 7, 2016

AVERI CAN EAGLE LI MOUSI NE & TRAVEL )
SERVI CE, I NC, Suspension and )
I nvestigation of Revocation of )
Certificate No. 644 )

Case No. MP-2016-013

This matter is before the Commission on respondent’s response
to Order No. 16,490, served July 21, 2016.

| . BACKGROUND

Under the Conpact, a WWATC carrier my not engage in
transportation subject to the Conpact if the carrier’s certificate of
authority is not “in force.”' A certificate of authority is not valid
unless the holder is in conpliance with the Conm ssion s insurance
requirenents.?

Conmi ssion Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 644 for a mninum of
$5 million in conbined-single-limt liability coverage and nmintain on
file with the Commission at all times proof of coverage in the form of
a WVATC Certificate of Insurance and Policy Endorsenent (WATC
I nsurance Endorsenent) for each policy conprising the m ninum

Certificate No. 644 was rendered invalid on January 23, 2016,
when the $1 mllion primary WATC |Insurance Endorsenent on file for
respondent termnated w thout replacenent. Order No. 16,159, served
January 27, 2016, noted the automatic suspension of Certificate
No. 644 pursuant to Regulation No. 58-12, directed respondent to cease
transporting passengers for hire under Certificate No. 644, and gave
respondent 30 days to replace the term nated endorsenent and pay the
$100 |l ate fee due under Regulation No. 67-03(c) or face revocation of
Certificate No. 644.

Respondent submitted a $1 mllion primary WMATC |nsurance
Endorsenent on January 28, 2016, and paid the late fee on February 2,
2016, and the suspension was lifted February 10, 2016, in Order
No. 16,193, but because the effective date of the new endorsenent is
January 28, 2016, instead of January 23, 2016 - thereby creating a
five-day coverage gap — the order gave respondent 30 days to submt a
statenent verifying cessation of operations as of January 23, 2016,
and 30 days to produce copies of all respondent’s business records

! Conpact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).



from Novenber 1, 2015, through February 10, 2016, in accordance with
Regul ati on No. 58-14(a).

1. RESPONSE TO ORDER NO. 16, 193

On February 25, 2016, respondent produced the statenent of
Najib Ahmad and copies of various business records, including: (a)
copies of respondent’s trip logs for the period beginning Novenber 1,
2015, and ending February 6, 2016; (b) copies of respondent’s bank
statenents for the period beginning Novenmber 1, 2015, and ending
February 10, 2016; and (c) copies of respondent’s nmerchant service
records showi ng individual custonmer credit card transactions for the
period begi nning Cctober 2, 2015, and endi ng February 9, 2016.

In reviewi ng respondent’s records, it is inportant to note that
Comm ssion precedent distinguishes between carriers operating wthout
authority and w thout adequate insurance, on the one hand, and
carriers operating w thout authority but wth adequate insurance, on
the other.® The Conmi ssion metes out stiffer sanctions for operating
W t hout adequate insurance.® In this case, respondent was suspended and
not fully insured from January 23 through January 27. Respondent was
fully insured but still suspended from January 28 through February 9.

After reviewing respondent’s records, the Conmmi ssion found in
Order No. 16,490 that respondent’s trip |logs reveal ed that respondent
transported passengers between points in the Metropolitan District on
three days while respondent was fully insured but still suspended:
January 30, February 5, and February 6, 2016.

As for operations while suspended and not fully insured, the
or der noted that respondent’s spokesperson, Najib  Ahnmad, had
acknow edged that respondent was not fully insured from January 23
t hrough January 27 but that he also had asserted that respondent “did
not provide services to any clients” during those five days, even
though respondent’s credit card transaction records indicate that
respondent received credit card paynments from custoners on January 25,
January 26, and January 27, 2016. M. Ahmad  expl ained that
respondent’s customers pay for their trips two weeks in advance; so,
t hese paynents should not be regarded as evidence of operations on
t hose three dates.

The Conm ssion observed, however, that not all of respondent’s
engagenents followed the sane pattern and that even if custoner credit
card transactions were nostly finalized two weeks in advance, it would
be reasonable to expect that respondent would have had to cancel nany
trips during the 18-day suspension of Certificate No. 644 given the 35
credit card transactions that took place in the two weeks |eading up
to the suspension. According to respondent’s bank records, however,

3 In re Better Business Connection, Inc., No. MP-13-028, Oder No. 15,486
at 23 (Apr. 2, 2015).

4 See id. (assessing larger forfeiture and revoking authority for operating
wi t hout sufficient insurance).



only three chargebacks were recorded while Certificate No. 644 was
suspended.

[11. ORDER TO SHOW CAUSE

Considering that respondent’s trip logs revealed passenger
carrier operations in the Metropolitan District while Certificate
No. 644 was suspended and that the tinmng of key credit card
transaction records coupled with respondent’s failure to produce
corresponding custoner trip logs created the appearance that such
operations took place not only while Certificate No. 644 was suspended
but perhaps while respondent was not fully insured, Oder No. 16,490
gave respondent 30 days to show cause why the Conmi ssion should not
assess a civil forfeiture against respondent, and/or suspend or revoke
Certificate No. 644, for knowingly and willfully conducting operations
under a suspended certificate of authority and violating Regulation
Nos. 58 and the orders in this proceeding.

' V. RESPONSE TO SHOW CAUSE ORDER AND FI NDI NGS

On August 5, 2016, respondent produced additional records and a
statenent in response to Order No. 16,490. The records are responsive
to Order No. 16,193, served February 10, 2016, and tend to confirm
respondent’s assertion that it did not conduct any WWATC operations
whi | e uni nsured.

The statenent, on the other hand, does not take issue with the
Commission’s prelinmnary finding in Order No. 16,490 that respondent
transported passengers between points in the Metropolitan District on
three days while respondent was fully insured but still suspended. And
it does not explain why the records produced August 5 were not
produced with the other responsive records back on February 25, 2016.

V. ASSESSMENT OF FORFEI TURE AND PROBATI ON

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and
not nore than $5,000 for any subsequent violation.® Each day of the
viol ation constitutes a separate violation.®

The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation.” The terns “willful”
and “willfully” do not mean with evil purpose or crimnal intent;
rat her, they describe conduct marked by carel ess disregard of whether
or not one has the right so to act.® Enpl oyee negligence is no

def ense. ° “To hold carriers not liable for penalties where the
5 Conpact, tit. Il, art. XiIl, 8§ 6(f)(i).
6 Conpact, tit. Il, art. XiIl, § 6(f)(ii).

“"InreJ TEInc., No. MP-16-047, Order No. 16,621 at 3 (Cct. 17, 2016).
8 1d. at 3.
°1d. at 3.



violations . . . are due to nere indifference, inadvertence, or
negl i gence of enpl oyees woul d defeat the purpose of” the statute.

In situations simlar to this one - operating while suspended
but not while wuninsured - the Commission has assessed a civil
forfeiture of $250 for each day of unauthorized operations and placed
carriers on probation for one year.'* W shall follow the same course
here and assess a civil forfeiture of $250 per day, for three days, or
$750, and pl ace respondent on probation for one year.

W also shall assess a forfeiture of $250 agai nst respondent
for failing to produce docunents as required by Regulation No. 58-
14(a) and Order No. 16,193.%

THEREFORE, | T IS ORDERED:

1. That pursuant to Article XIIl, Section 6(f), of the Conpact,
the Conm ssion hereby assesses a civil forfeiture against respondent
in the amunt of $750 for knowingly and wllfully violating
Article XI, Section 6(a), of the Conpact and Regul ati on No. 58-12.

2. That pursuant to Article XlIIl, Section 6(f), of the Conpact,
the Conm ssion hereby assesses a civil forfeiture against respondent
in the anount of $250 for knowingly and willfully violating Regul ation
No. 58-14(a) and Order No. 16, 193.

3. That respondent is hereby directed to pay to the Conmi ssion
within 30 days of the date of this order, by check or nobney order, the
sum of one thousand dol | ars ($1, 000).

4. That respondent is hereby placed on probation for a period
of one year, such that a willful violation of the Conpact, or of the
Commi ssion’s rules, regulations, or orders thereunder, by respondent
during the period of probation shall constitute grounds for inmediate
suspension and/or revocation of respondent’s operating authority
regardl ess of the nature and severity of the violation.

BY DIRECTION OF THE COW SSI ON; COWM SSI ONERS HOLCOVB, DORMSJO,  AND
RI CHARD:

WlliamsS. Mrrow, Jr.
Executi ve Director

0 United States v. Illinois Cent. RR, 303 U S 239, 243, 58 S. C. 533,
535 (1938).

% Order No. 16,621 at 3-4.

12 See id. at 4 (assessing $250 for failing to produce docunents in timely
fashi on).



